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NOTICE 



The prosecution hereby provides notice to the Court that the United States believes the 
Court's Ruling: Defense Motion to Compel Discovery, dated 23 March 2012, (Appellate Exhibit 
XXXVI) should apply to the Office of the National Counterintelligence Executive (NCIX) draft 
damage assessment. The prosecution's belief is based on information the prosecution learned at 
a meeting with attorneys from the Office of the Director of National Intelligence (ODNI) on 17 
May 2012. 1 

During the March 2012 motions hearing and based on previously received input from 
NCIX, the prosecution stated that NCIX had not completed a damage assessment. Draft 
Transcript at 167 ("[NCIX has] not completed the damage assessments."). In response to 
subsequent inquiries from the Court in March 2012, the prosecution stated, based on input from 
NCIX, that NCIX "has not produced any interim or final damage assessments in this matter." 
See Appellate Exhibit XXXVI at 6. On 1 1 May 2012, the Court held the Department of State's 
(DoS) draft damage assessment was subject to the Court's previous ruling. See Appellate Exhibit 
LXXXVI. In response, the prosecution shared that ruling with ODNI and subsequently met with 
their attorneys on 17 May 2012 to discuss the issue of draft documents. During that meeting, 
ODNI notified the prosecution that NCIX had compiled a draft damage assessment, which is 
likely similar in form to the DoS assessment, and thus would fall under the Court's ruling on 1 1 
May 2012. ODNI also stated that it hoped to produce a final damage assessment by the end of 
Summer 2012. 



Based on this information and in the interest of justice, the prosecution believes the 
Court's ruling regarding the DoS draft damage assessment should also apply to the NCIX draft 
damage assessment. Upon reaching that conclusion, the prosecution took immediate action to 
remedy the discrepancy between the NCIX draft damage assessment and the DoS draft damage 
assessment. On 24 May 2012, the prosecution officially notified ODNI that the NCIX draft 
damage assessment must be made available to the Court no later than 3 August 2012 and 
requested access to the NCIX draft damage assessment to conduct a review for discoverable 

2 

information. See Enclosure 1. On 30 May 2012, ODNI responded, granting access to the 



The NCIX is a subordinate organization to ODNI. See Office of the National Counterintelligence Executive, 
About Us, available at https://www.ncix.gov/about.php (last visited 22 May 2012). For matters concerning ONCIX, 
the prosecution is required to coordinate through the ODNI General Counsel's Office. 

3 August 2012 is the suspense date set by the Court's Scheduling Order, dated 25 April 2012, as the next date 
either to produce compelled discovery or file compelled discovery with the Court IAW MRE 505. 



prosecution for the purposes of conducting a review and stating that the most recent draft 
damage assessment would be provided to the Court by the 3 August 2012 suspense date. See 
Enclosure 2. 

In accordance with its 24 May 2012 letter, the prosecution intends to review the NCIX 
draft damage assessment for discoverable information and ensure the most recent draft, or final 
copy, is made available to disclose to the Court no later than 3 August 2012. 



2 Enclosures 

1 . Letter by MAJ Fein, dated 24 May 2012 

2. Letter by ODNI, dated 30 May 2012 



I certify that I served or caused to be served a true copy of the above on Mr. David 
Coombs, Civilian Defense Counsel via electronic mail, on 3 1 May 2012. 




ASHDEN FEIN 
MAJ, JA 
Trial Counsel 



ASHDEN FEIN 
MAJ, JA | 
Trial Counsel 
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DEPARTMENT OF THE ARMY 

U.S. ARMY MILITARY DISTRICT OF WASHINGTON 

210 A STREET 
FORT LESLEY J. MCNAIR, DC 20319-5013 

REPLY TO 
ATTENTION OF 

May 24, 2012 

Criminal Law Division, Office of the Staff Judge Advocate 

Ms. Tricia S. Wellman 

Deputy General Counsel 

Office of the Director of National Intelligence 

Washington, DC 20511 

Re: United States v. Private First Class (PFC) Bradley E. Manning 

Dear Ms. Wellman: 

The U.S. Army prosecution ("prosecution") is currently in the discovery phase of the 
court-martial of Private First Class (PFC) Bradley Manning for his charged acts involving 
WikiLeaks. Accordingly, the prosecution respectfully requests access to the most recent version 
of the Office of the National Counterintelligence Executive's (NCIX) draft damage assessment 
in order to review the material for any discoverable information. 

During the March 2012 motions hearing and in subsequent emails to the Court, based on 
the input received from NCIX, the prosecution proffered to the Court that NCIX had not 
completed a damage assessment, and had not produced any interim or final damage assessment. 
At that time the prosecution also proffered to the Court that the Department of State has not 
completed a damage assessment. On March 23, 2012, the Court ruled that the Department of 
State's draft damage assessment was discoverable, and did not rule on NCIX's draft. See 
enclosed discovery order. Subsequently, the prosecution argued that drafts are speculative by 
their very nature, and accordingly should not be subject to discovery rules. On May 1 1, 2012, 
the Court held the Department of State's draft damage assessment was subject to her previous 
ruling and the prosecution was required to review the draft for "information that is favorable to 
[PFC Manning] and material to guilt or punishment." See enclosed ruling. 

Based on the Court's ruling, the previous discovery order, and applicable ethical 
obligations, the prosecution believes it must review NCIX's draft damage assessment to 
determine whether there is any discoverable information, that is information which could impact 
PFC Manning's rights under the U.S. Constitution, Article 46 of the Uniform Code of Military 
Justice, the Rules for Courts-Martial, and applicable case law, in the draft. Additionally, the 
prosecution must notify the Court of the above described apparent inconsistency in the Court's 
order. 

Based on the prosecution's review of other agencies' damage assessments, the 
prosecution anticipates that if discoverable information is found, that a portion of the 
discoverable information will require protection from disclosure for reasons of national security. 
Such protection could be achieved either by disclosing the information to the defense in an 
alternative form, or through the invocation of the classified information privilege, and the 
prosecution will work with NCIX to develop any appropriate and necessary alternative 
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disclosures. In order to ensure PFC Manning obtains a speedy trial, the prosecution requests that 
NCIX make the most recent draft available for review by the prosecution as soon as possible and 
that NCIX have the most current draft available to disclose to the Court no later than August 3, 
2012, the date scheduled for other classified disclosures. 

As always, the information and requirements stated above are subject to change based on 
future Court rulings and orders. The prosecution will keep NCIX informed of their status. 



Sincerely, 




Ashden Fein 
Major, U.S. Army 
Trial Counsel 



Enclosures 
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Office of The Director of National Intelligence 

Office of General Counsel 
Washington, DC 20511 

May 30, 2012 

MAJ Ashden Fein 

Trial Counsel 

Department of the Army 

U.S. Army Military District of Washington 

210 A Street 

Fort Lesley J. McNair, DC 20319-5013 

Re: United States v. Private First Class (PFC) Bradley E. Manning 
Dear Major Fein: 

I have received your May 24, 2012 letter in which you request to review the most recent 
version of the Office of the National Counterintelligence Executive (ONCIX) draft damage 
assessment related to the disclosure of U.S. Government information to the WikiLeaks 
organization to determine whether it contains information discoverable in connection with the 
above-captioned case. The Office of the Director of National Intelligence and the ONCIX 
approve your request to review the draft assessment, subject to the timing issues discussed 
further below. In addition, we will provide either a final version of the assessment, or the most 
current draft available if the document has not been finalized, to the Court by the August 3, 2012 
deadline you have identified. 

The Counterintelligence Enhancement Act of 2002 (50 USC 402c) provides that the 
ONCIX, as directed by the DNI and in coordination with appropriate elements of the department 
and agencies of the United States Government, will oversee and coordinate the production of a 
government-wide damage assessment in cases where there has been an unauthorized disclosure 
of classified information. A draft damage assessment related to the disclosure of U.S. 
Government information to the Wikileaks organization has now been compiled but is, as you 
know, in a very fluid state. Standard procedure at this stage of the process is to provide the draft 
to those agencies with equities in the document for review and comment. This process is vital to 
ensure that the views of all relevant agencies are evaluated by ONCIX and included in the final 
assessment as appropriate. The current draft could change significantly as a result of the 
interagency coordination process. 

It is our strong preference that your review of the draft take place after the coordination 
process is completed and comments have been incorporated. This version will be closer in 
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substance to the final version and will obviate a need to review multiple versions of the 
document as edits and changes are made. We anticipate that a coordinated version will be 
available by July 13, 20 1 2 and invite you to review the document on that date. If you determine 
that the draft document contains discoverable information we will begin the clearance process at 
that time. 

You have also asked that we provide the assessment to the Court no later than August 3, 
2012 in order for you to meet your speedy trial obligations. Although we are hopeful that a final 
assessment will be completed by that time, we will in any event provide the most current version 
to the court no later than that date. We understand that this presentation to the Court will be ex 
parte and in camera to protect any classified equities in the assessment. 

If you have any questions or would like to discuss the matter further, please do not 
hesitate to contact me. 



Sincerely, 




Tricia S . Wellman 
Deputy General Counsel 
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